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37 I. INTRODUCTION

38 This matter involves allegations that U.S. Term Limits, Inc. ("USTL*1), a 501(cX4)

39 • non-profit corporation, incurred expeoditures to broadcast a television advertisement

40 expressly advocating the senatorial candidacy of Bob Schaflfer on Colorado television

41 stations and over the Internet through its own website and me YouTube video sharing

42 website, and failed to disclose the expenditures or use a proper disclaimer on the ads.
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1 Qnisidering the overaU circumstances of the ma^

2 that the Commission exercise its prosecutorialdiscictioii to dismiss tbis matter and close

' 3 the file. f

4 IL FACTUAL AND LEGAL ANALYSIS

5 A« Factual Backgroundrx. ——»P
\f\
^P 5 Bob Schaffer, a former three-term congressman, is a. candidate for the U.S. Senate
<M

K 7 fiom Colorado. Schaffe filed a Statement of Candidacy wim me Commission on May 9,
(N
^ 8 2007. SchafGer currently serves on the C^lorad^ State Board of Education and as
O
O 9 President of the Parental Alliance for Choice hi Education, a non-profit corporation that
rH

10 has promoted refcim m Colorado's public education system. He previously served in the

11 Colorado state legislature.

12 USTL describes itself as the leading advocate of term limits for American

13 politicians. &* hflp:/faww.tennmiufe^ USTL has

14 praised Schafier for abiding by a term limit pledge, and not rumiing for a fourth term in

15 the House of Representatives. In March 2008, USTL aired a 30-second video

16 advertisement, titled 'Thanks Bob SchaflEer" on broadcast and cable TV in Colorado and

17 on its website in Match 2008. See USTL's Response to the Complaint ("Response").

18 The ad states:
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1 Today, we have more charter schools thanks to Bob Schafier.
2 Thanks, Bob! Thanks, Bob! Thanks, Bob! Thanks, Bob!
3 Thanks, Bob! We couldn't have done it without you. Thanks
4 for standing up for us. Even when it was really, really hard.
5" Bob does me rî tmmg. Bob keeps his promises. Thanks,
6 Bob Schaf&r, for giving my dau^iter a chance. Bob Schaffer
7 helped create the Colorado Charter School Act Tell Bob to
8 keep giving us real education options. Thanks, Bob! Thanks,

•9 Bob!
oft 10
"* 11 At me end of me ad, me words "Bob Schaflfei* and <€Real Education

£] 12 move across the screen, and a written disclaimer states: "Paid for by U.S. Term Limits.

«=T 13 U.S. Tern Uim'ts is responsible for me content of to Not authorized by any

O. 14 5»niMti^Hte or candidate's committee. U.S. Term Limits does not endorse f-*tutiHyt*»g for
O
Hi

15 public Office." Thg qrpmigatiftn'« Internet »AArim*t termlimite nt^ a1«n appear* at tn« top

16 of the screen.

17 According to USTL, the ad was created to thank Schaffer for his position on

18 charter schools. See Response, ft also was reported, however, mat USTL's president

19 stated that, though the oi^anization has no position on diarter schools, it recognize

20 charter schools was a "signature*1 issue for Schaffer, and that the ad recognized Shaffer

21 for honoring his prior term limit pledge. See LyimBvteb, "Thanks, Bob "ad spawns

22 spoof "IttgoU" replaces'charter schools'in Schaffer spot, f^^

23 9,2008. Almough USTL did not reveal me cost of te

24 media report suggests mat the effort cost the group approximately $470,000. Id.

25 On March 26,2008, after having shown me ad en its own website, USTL direct

26 its vendor, Political Media, Lac. ("Political Media**), to also post the ad on the YouTube

27 website. Later that day, a Political Media employee named Theodora Blanchfield posted

28 the id on YouTube's website along with a car^ra stating "Bob Schaffe fire Senate
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1 video." Tlic only difference between the origmd version of the ad and the version that

2 appeared on YouTube was this new caption. USTL claims that the caption linking the ad

3 to Schafler's senate candidacy was added without its direction, permission, or

4 Imowledge. USTL provided affidavits from Potiti^

5 Blanchfield, who is no longer employed by Poh'tical Media, declaring that she added the

6 "Bob Schafifer for Senate video" caption without mstructions or authorization from either

7 USTL or her supervisors at Political Media.

8 USTL claims that it was unaware of the "Bob Schaffer for Senate video" caption

9 appended to the ad on YouTube until April 9,2008, when ft was contacted by a journalist

10 inquiring abort the complam^ According to USTL, upon

11 discovering the existence of me caption, it immediately sought to remove the ad from

12 YouTube. USTL provided an April 16,2006 screenshot copy of the YouTube web page

13 statirig that "this account is closed.*1 A review of the YouTube website shows that me ad,

14 now captioned<Thanks Bob-Bob Schatfo,'Ms available on the See

15 http://www.youtube.com (last visited 7tf/08).

16 B. Discussion

17 Complainant allege* fhatte

18 advocates Schaffer's candidacy for the U.S. Senate, and the expense for the ad constitutes

19 an undisclosed independent expenditure. Although not specifically alleged, given

20 USTL's status as an incorporated entity, an ad expressly advocating the election of a

21 federal candidate also could constitute a prohibited corporate expenditure.
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1 In Independent Expenditure

2 An "indepeDdent expenditure" is an expeoditurefi>r a communication expressly

3 advocating me ejection or defeat of a cleariy identified candidate mat is not coordinated

4 withacandidateorapolitical party. 2 U.S.C. § 431(17); 11 C.FJL § 100.16. A person

5 (other than a pok'tii^comifflttee)wfo
O
j£ 6 $10,000 or more at anytime ID to the 20th ty
<M
h-, 7 fife a report describing the expenditure with me Commission within 48 hours. 2 U.S.C.
f4

^ 8 § 434feX2XA); 11CFJL § 109.10(c). Ttoc is no allegation or infonnation suggesting
0Q 9 raatmeadwascooidfflatedwimSchafier,h^
•H

10 See 2 U.S.C. § 431(17) and 11 CJ.R. § 100.16. Therefore, if the ad expressly advocates

11 Scbafier's election, the expense for the ad is an independent expenditure.

12 Under the Commission's regulations. & ftft>nniiii^cati|0|ii c^t^^ff express advocacy

13 when it uses phrases such as "vote for the Piendent," *Ye l̂ect your Congressman,M or

14 "Smith for Congress," or uses campaign slogans or words mat in context have no other

15 reasonable meaning than to urge the election or defeat of one or more clearly identified

16 candidates, such as posters, bumper stickers, or advertisements that say, "Nixon's the

17 One," "Carter '76," "Reagan/Bush," or "Mandate!" See 11 C.FJL f 100.22(a); see also

18 FEC v. Massachusetts Citizens For Life, 479 U.S. 238,249 (1986) ("[The publication]

19 provides in effect an explicit directive: vote for these (named) candidates. The fact that

20 this message is marginally less direct man "Vote for Smith" does not change its essential

21 nature.").

22 The Commission's regulations further provide that express advocacy includes

23 communications containing an "electoral portion" that is "iinmistakable, unambiguous,
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1 and suggestive of only one meaning" aid

2 as to whether it encourages actions to elect or defeat" a candidate when taken as a whole

3 and with limited reference to extenial events, such as the proximity to Ihe election. See

4 11 CJFJL § 100.22(b). In its ojscussiOT of thm-iiewly promulgated section 100.22, the

5 Commission stated that "commtinjjcfitionB digdisBipg or gmqiyMMritig on a candidate's

6 character, qualifications or accomplishments are considered express advocacy under new

7 section 100.22(b) i£ in context, they have no other leaaonable meaning than to encourage

8 actions to elect or defeat the candidate in question." Sec 60 Fed. Reg. 35292, 35295 (July

9 6,1995).

10 The U.S. Supreme Court recently odd that "an ad is me ftmctional equivalent of

11 express advocacy, and thus subject to the corporate ban on electioneering

12 communications, only if the ad is susceptible of no reasonable interpretation other man as

13 an appeal to vote fin: or against a specific candidate." See EEC v. Wisconsin Right to

14 Life, Inc., 127 S.CL 2652, 2667 (2007) ?WRTL"). Although 11 C.FJL§ 100.22 was not

15 at issue in the matter, the Court described "mdida of express advocacy** to include the

16 "mention [of] an election, candidacy, poh^cal party, or cfaaUengeT or whether the

17 Efltninwiirrflti"" "^V^ff] p p t̂*0*1 AP 9 cfwfofnt^i ghiraintBrt o^iylificatio"*, or fitne« far

18 office." Id. The Commission subsequently incorporated the WRTL principles into its

19 regulations govemmgpenm^ble uses of coiporate and labor or^^

20 electioneering communications at 11 CJ.R f 114.15. See Final Rule on Electioneering

21 Communications, 72 Fed. Reg. 72899, 72914 (Dec. 26,2007).
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1 a. Original Tdevliion Ad
2
3 It does not appear thai the original TV ad without the "Bob Schaffer for Senate

4 . video" caption, which did not air close to any federal election, would qualify as express

5 advocacy under either 1 1 C.F.R. § 100.22(a) or (b). First, the TV ad does not appear to

6 contain any of the "magic words" or their equivalent under 1 1 CJFJL § 100.22(a).
<NI

^ 7 Second, although the ad contains positive references to Schaffer, it has no electoral
™fsfc 8 portion tb%t is unmistakable, ™uitHhiguous, Mid suggestive of only one iri^anitig. while
<NI

|J 9 the statements that "Bob does the right thm^ and MBob keeps his promises'* present a
O 'Q 10 positive position on Schaffer's character, qualifications, or fitness for office, the original

1 1 TV ad highlights Schaffer's accoT^ptifthtngnty on pubtic education (as a former state

12 legislator and current member of the State Board of Education) and his position on a

13 public policy issue -availability of charter schools in Colorado. See 11 CJJL

14 § 1 14. 15(cX2)- fa Bum, though Schaffer had previously declared his candidacy before

15 Die ad aired, and despite the character reference, the origuial TV ad has a reasonable

16 meaning other than to encourage Schaffer's election and therefore is not an independent

17 expenditure subject to disclosure.

18 b. YouTube Posted Ad
19
20 In contrast to the original TV ad, the "Bob SchafiFer for Senate video" captioned

21 YouTube version of the ad contains one of the express advocacy phrases ("Smith for

22 Congress") specified hi 11 C.F.R. § 100.22(a) and constitutes express advocacy.

23 Consequently, the costs of the YouTube version of (head would be subject to disclosure

24 as an independent expenditure. Though the actual expense of the YouTube version of the

25 ad is uncertain at <h" time, it appears that any such expense would be tnifiinniL
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1 Available infonnation indicates that YouTube does not charge a fee to post a video (suchi

2 as the ad at issue) on its website, and porting a video on the YouTubewebrite would

3 KValy invnlve minimal «rp*na* dngft tfia prating i«

4 USTL asserts that it should not have to disclose the disbursement and that no

5 enforcement action is warranted because it did not authorize PoUtical Media to add the
K»

^ 6 "Schafler for Senate video" caption on theYouTube ad. USTL asserts that the
™
»*"• 7 Commission should ftm*"*? this matter as it did in MUR 5919 (Rhode Islanders for Jobs
™
]J 8 and Tax Relief Inc.), where a corporate employee actimjcom^rary to tbe corporation's
O
0 9 expUdtmstnictions sent unauthorized corporate e-mails o^^
rH

10 election of a candidate, and the coiporation promptly retracted the e-mails and disciplined

11 the employee. See MUR 5919, Statement of Reasons dated September 27, 2007.

12 While USTL could be held responsible for the actions of hs vendor under the

13 pptiftipl jf flf agency \WPt « <fft TK>* *«P«mme!¥t *>««* tf«« rrnnmimnnn pnrmift fiirrtwr

14 enforcement action in mis instance. The vendor admittedly acted without USTL's

15 authorization, and USTL took prompt remedial action when it learned of the express

16 advocacy. Notably, USTL's disclaimer in the ad states that it does not endorse

17 f-ptiHuiate^ qnd Political McdtB Should biHVC kFK>lim **'•* tf1** ™*v «anri«n u»ya

18 with USTL's stated purpose. Additionally, the Commission has not recently pursued

19 violations caused by confirmed inadvertent vendor error. See, e.g.. MUR S77SR

20 (Deborah Pryce for Congress), Factual and Legal Analysis approved on October 25,

21 2007; and MUR 5580 (Alaska Democratic Patty), First General Counsel's Report dated

22 August 24, 2005 and Q)nimissionCera^(^on dated August 30, 2005. Therefore,

23 considering the circumstances, we recommerKl mat the C^mniission dismiss the
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1 allegation tint USTL failed to rapoit an independent expenditure concerning the

2 YouTube ad at issue.

3 2. Corporate Expenditure

4 Baaed on USTL'a status as an incoiporated entity, the YouTube ad could also

5 constitute a corporate expenditure. Oupoiations are prohibited from making
r̂

Jj 6 • expenditures (including indcpfflirient expenditurea) for communications to those outside
™
r-. 7 me restricted class expressly advocating the election or defeat of a clearly identified
<NJ

**' 8 candidate, with respect to an election to any political office, including any local, State, or

Q 9 Federal office. See 2 U.S.C § 441b(a); 11 C.RR § 114.2(a). Therefore, the expense for
Hi

10 the YouTube ad would be a prohibited coiporate expenditure, unless USTL is a qualified

11 im-piofit corporation f^NCn that is p

12 under 11 C.F.R. § 114.10. See 2 U.S.C. § 441b(a) and 11 C.FJEL § 1142(bX2).

13 A QNC is a 501 (cX4) corporation that me^ the foUowing criteria: (1) its only

14 express purpose is the promc^on of rMh'tic^ ideas; (2) it does not engage m

15 activities; (3) it hu no shareholden or other pecsciis who (^m

16 oigamzaticiils8J8et8oreaniingB;(4)itwasnotestabh^hedbyabiis^

17 labor organization and does not directly or indiiecdy accept donationa of anything of

18 value from business corporations or labor organizations. See II C.FJEL § 114.10(c).

19 Although USTL had not registered wim the Oraimission as a QNC,J« 11 CJF.R.

20 §114.10(eXl)» there were prior matters in which the Commission treated USTL as a

21 QNC eh'gible to make expenditures containing express advocacy. In 1995, the

22 Commission found reason to believe and ̂ ^ îiishBd USTL for creating flnd distributing

23 communications (radio ads and news releases) that expressly advocated the election or
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1 defeat of federal candidates without disclosing the disbursements and including

2 appropriate disclaimers, in violation of 2 U.S.C. § 434(c) md 441<L SwNfURs 4203 and

3 3975. There is no mfbnnition to indicate that ftere has been any change mfo

4 that caused theConmission. to previously treat USTL as a QNC. Therefore, we do not

5 view USTL's status any differently than the Commission previously did. Nonetheless, as

qf 6 previously discussed, supra, the tircimistances of this matter suggest thai o^
rvj
rx. 7 would be appropriate, irrespective of whether the expense for the YouTube version of the
r*i
^ • 8 TV ad is an ̂ dependent expenditure or am
O
© 9 3 . Disclaimer
r-|

10 Complainant nTfl° alleges tint the ad did not «omtafa a complete disclaimer, which

11 is mpiirftd far miy ̂ nnnin^rittiiyn *hft ffxprftMly «i1vw?fltfti thr ftltfttiirn i?r ̂ tfirat ftf a

12 clearly identified candidate. 5«2U.S.C. §441d(a)and(dX2); 11CJ JL§§ 109.11 and

13 110.11. However, it appears that the YouTube version of the ad may be exempted from

14 the disclaimer requirements mvigr the ComnussiQti's regulatioiis regarding mtecnet

IS

16 ad on YouTube's website. The Commission's regulations specifically exclude mtecnet

17 fOTnTrHi^'ft^tiflTifl from the definition of public communication, stating that "[tjhe term

18 general public political advertising shall not include communications over the Internet,

19 except for communications placed for a fee on another person's Web site. See II C.FJL

20 § 100.26. (emphasis added). As previously mentioned, the available information

21 indicates that USTL did not have to pay YouTube to place the video on its website.

22 Therefore, the video would &11 within the Comniission's exemption for unpaid Inteniet

23 communications. See 71 Fed. Reg. 18589 (April 12, 2006). Further, even if the Internet
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1 exemption is inappticable, the Commisuro

2 violations that result from confirmed inadvertent vendor error. See, e.g.t MUR 5775R

3 (Deborah Pryce for Congress), Factual and Legal Analysis approved on October 25,

4 2007; and MUR 5580 (Alaska Democratic Party), First General Coimscl's Report dated

5 August 24,2005 and Commission Certification dated August 30,2005. Accordingly, we

6 rerommend that the Qmmiissiondism

7 appropriate disclaimer for me YouTube ad.

8 IDL RECOMMENDATIONS

9
10
11
12
13
14
IS
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

1. Dismiss the allegations that U.S. Term Limits, Inc. failed to disclose an
indcpgpdgnt expenditure «*d to include an appropriate disclaimer for the

at issue.

2. Approve the attached Factual and Legal Analysis.

3. Close the file.

4. Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

BY:
Date MGinth

Acting Deputy Associate General
Counsel for Enforcement

Mark Shonkwiler
Assistant General Counsel
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